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Abstract

The article analyzes the universal level of legal regulation of transplantation
of organs and / or tissues, cells within the United Nations. The United Nations
soft law provisions in the field of organ and / or tissue transplantation have been
investigated. The provisions of the UN General Assembly Resolution 71/322
“Enhancing and Promoting Effective Measures and International Cooperation
in Organ Donation and Transplantation to Prevent and Suppress Trafficking
in Human Organs and Trafficking in Human Organs” and of the General
Assembly resolution 73/189 “Enhancing and Encouraging Effective Measures
and International Cooperation in Organ Donation and Transplantation to Prevent
and Stop Trafficking in Human Organs and Organ Trafficking” are disclosed.
Modern challenges in international legal cooperation in the field of regulation of
transplantation of organs and / or tissues and cells are considered. The article
draws attention to the activities of the UN Special Rapporteur on trafficking in
children, child prostitution and child pornography on transplantation of organs
and / or tissues, cells. The provisions of the Optional Protocol to the Convention
on the Rights of the Child on Trafficking in Children, Child Prostitution and Child
Pornography of January 1, 2000, applicable to the transplantation of organs and /
or tissues, cells, are analysed. The proposal of the UN and the Council of Europe
on the drafting of an international convention on the prohibition of trafficking
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in human organs and tissues is analysed. Transplantation of organs and / or tis-
sues and cells has been proven to be a component in the exercise of the right to
health, and can be one of the most serious human rights violations. From good
to crime, these are two medals of the same phenomenon. These two radically dif-
ferent directions require mandatory international legal regulation for protection
human rights from the right to health to the right to protection against arbitrary
transplantation and organ trafficking. It is established that there are no binding
norms in the field of transplantation of organs and / or tissues, cells.

Keywords: transplantation of organs and / or tissues, cells, United Nations,
United Nations Commission on Crime Prevention and Criminal Justice, right
to health.

TpancrtanTarist opranis i / abo TKaHMH, KIITMH OAVH 3 Ai€BVIX CIIO-
co0iB HazmaTy MeOMYHY AOIIOMOIY Ialli€eHTaM, I AKMX BiACyTHI i
mieBi dopmu ikyBaHHd. [lOCSITHEHHS Cy4acHOI MeAUIIVIHY JO3BOJISIOTh
y OaraTpox BUIIaJKax 30eperTvi XUTTs ab0 MOJIIMIINTY TIOTO SIKIiCTb, a OfI-
HVIM 3 HaIOUTBIIT e(peKTUBHIX 1 peaIbHVIX CITOCO0IB TOCSTHEHHS TaKMX pe-
3y7bTaTiB € TpaHciwianTarlis (Cosrups, SAmayk, 2018, c. 217). Bpaxosyioun
MiBCTOJIITHIO €BOJTIOIIIIO TPAHCIUIAHTALIIT opraHiB i / abo TKaHMH, KITUH,
MO>KJIVIBO BUOKPEMUTY CYTTeBI porayHn. ITo-niepie, BifncyTHi yHiBep-
caJTbHI MDKHapOIHO-TIpaBoBi 30008 A3y104ui HOpMI Y cdpepi TpaHCIUIaHTa-
1ii oprais i / a0o TkaHmH, KIiTHH. [To-npyTe, Ha HalioHaIEPHOMY PiBHI
y HesIKMX Aep’kKaB BifICyTHE IIpaBOBe peryJIIoBaHHS IIOMI0 HOCTYIy, Oe3-
IeK1, SIKOCTI TpaHCIUTaHTallil opraHis i / abo TkaumH, k1iThH. [To-TpeTe,
HasIBHICTh TpaHCHaIliOHaJIbHOI KOHTpabaHay opraHis i / abo TkaHMH,
KJIITVH 3 MeTOIO TpaHCIUIaHTaIlil.

Ha ynisepcasibHOMY piBHi BificyTHIi 30008 s13y10ui HOpMu y cdepi
TpaHCIUIAHTAIl opraHiB i / abo TKaHWMH, KJIITUH, ajle JaHe OUTAHHSI
mimHiManocs Ha 3aciganHsax [eHepansHO! AcaMmbrrer OOH. 8 BepecHs
2017 p. Oysa npurasaTa pesosroris 71 /322 I'erepansroi Acam6irei OOH
«ITocmytenH i 3a0xoueHHs ePeKTMBHIMX 3aXO0MiB i MIXKHapOIHOTO CIIiB-
pobitHmIITBa B cpepi JOHOPCTBA Ta TPaHCIUIAHTAIlil OpraHiB 3 MeTOIO
HepelIKo/KaTH 1 IIPOTUAIATY TOPTiBIIL JIIOABMY [T BUJIyYeHHs OpraHiB
i TOpriByi JIOOCPKMMM OpraHamim». Y pesosrortil 71/322 3a3HadaeTbcs,
IO TOPTIBJIA JIIOABMY 3 METOIO BWIyYeHHsI OpTaHiB i IIOB's3aHa 3 Helo
TOPIiBJIsA JIIOACHKMM OpraHaMy € 3JI0YMHI i IIKOAATh peaslizalil mpas
JTIOIVHM Ta OCHOBHMX cBo0Ooz, (Pesororuis 71/322 «YcwteHne v moortt-
pene 3 PeKTMBHEIX Mep I MeXKIyHaPOJHOTO COTPYAHMYECTBa B cpepe
IJOHOPCTBA M TPaHCIUIAHTAIIMV OPTaHOB C I1eJIbIO IIPeIIATCTBOBATE U IIPO-
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TUBOJEVICTBOBATH TOPTOBJIe JIFOJIBMMU Il U3bATUS OPTaHOB M TOProOBjIe
JesIoBe9ecKMMY OpraHaMin», 2017).

Y xsiTHi 2006 p. y Bigni mpoxomwmo sacinanna Kowmiciit OOH i3 saro-
OiraHHS 3JTOYMHHOCTI Ta KPUMIHAJIBHOTO IIPaBOCYAMs, SIKa po3Iylsgasia
IIMTaHHS IIPO MDKHAPOJHE CIIBPOOITHIIITBO B 0OPOTHOI 3 TpaHCHAITIOHATb-
HOIO 3/I0YVMHHICTIO, BKITIOYAO4 IIOTIepe/KeHH: He3aKOHHOTO 00iry opra-
HiB yoamHY, 60pOoTEOV 3 HUM i MOKapaHHA 3a Hboro. Y BimHi 27 TpaBH:S
2016 poky saBeprvutacs 25-4 cecist Kowmicii 3 monepepkeHHs 3/7I04MHHOCTI
Ta KpVMiHaJIBHOTO IIpaBOCY//Is, Ha SIKil 3 iHirtiaTnsu Pecry6rtikn bimopycs
Oya cxBasleHa pe30JIIOllisl, CIIpsIMOBaHa Ha IIPWUIIMHEHHS He3aKOHHOTO
00iry opraiB JTIOAVIHY i TOPTiBIIi JIOABMM 3 METOIO BWIy9eHHs OpraHiB
(B Bere o vmmmaTtmse bermapycn npumsTa pesomonyst OOH o mpece-
YeHMV TOPTOBJIV JIFOIBMII C IIeJIBIO 3BTV opraHos, 2016). Y pesormorit
HaroJIOIIy€eThCH, 1110 TaKa 3/I0YMHHA ITpaKTVKa YacTKOBO ITi/KVBITIOETHCS
TedpiToM OpraHiB JIFOAVIHY, III0 BUKOPVICTOBYIOTHCS IS TPAHCIUIAHTAIIil.
Kowmicii 3 nonepeykeHHs 3JI04MHHOCTI Ta KPYMIiHaJILHOTO ITPaBOCy I
HACTIVHO 3aKjIMKaJia Aep>KaBy-WwIeHn OOpoTucs 3 He3aKOHHVMM 00irom
oprasiB, 3amodiraTy Ix HeCaHKIIIOHOBAaHOMY BWIy4eHHs a00 TpaHCIIIaH-
Tallil, He3aKOHHIN KyIiBJli-Ipoaxy. Baxomso sasHaumTy, 1110 B Pesosmromii
MICTUTBCS 3aK/IVIK JI0 JeprKaB-WIeHIB He 3a/IMITIaTy Oe3KapHIVIMI 0Ci0, mpu-
4YeTHVX 0 He3aKOHHOI TOPriBjli OpraHaMu JIIOAVHM, a TAaKOXK IIPUYeTHVIX
110 BYWIy4eHH: OpraHiB y ODKeHIIiB, 0 pATYIOTECS Bifl KOH(JIIKTIB.

Mertoto TpaHCIUIaHTaIil OpraHis i / a0 TKaHWH, KITTIH € peati3allis
IIpaBa Ha 3[I0POB s, IIpaB MAlli€HTiB, IIPOTe, TOPTIBIIA JIOOBMM 3 METOIO
BIJTy9eHH:I OpTaHiB i IT0B s13aHa 3 Hel0 TOPTiByIsd JIOACEKVIMI OpTaHaMu
€ TIOPYIIIeHHSAM OCHOBOITOJIOKHWX ITpaB JIFOJVHM, Mepll 3a Bce, IIpaBa
Ha XWTT#, IIpaBa Ha 30POB s, IIpaBoO Ha TiAHICTh Ta iHIMX. SIK BKa3ye,
H. B. Xengesns, mm10 cpepmt cycriyibHMX BiTHOCHH, SIKi paHimre Oyrm mpi-
OPWUTETHMMV HaIllpsMaMV BHYTPIIlTHbOIIePKaBHOTO IIPaBOBOT'O PeTyJIio-
BaHHS, CTJIV IIPeAMETOM MiKHAPOAHO-IIPABOBOTO PETYIIIOBaHH: y cdepi
OXOPOHM 37I0POB s Yepe3 IPM3My MIKHAPOAHOTO IIpaBa IIpas JIIOAVHY, a
caMe i 3axvcTy GiOMeIVIHYIX paB JIOAVIHY JI0 AKVIX 1 BITHOCUTBCS cdpepa
TpaHcmotagTosoril (Xeraens, 2014, c. 191).

Y pesomomnii 71/322 mpomnoHyeThCsT TOCMIATY HallioHaIbHe, perio-
HaJIbHe i MDKHapo/He CHiBpoOITHUIITBO 3 METOIO e(PeKTMBHO IIePerKo-
JDKaTW i TPOTUJIIATY TOPTIiBIIi JIFOIbMM IS BTy YeHHsl OpraHiB 1 TOpriBiIi
JIIOJICBKVIMY OpraHaMM 3aB/IAKM HACTYITHVM 3aXO/jaM:

1) nepxasu-wienn OOH moBuHHI mepemkomKaT i TpoTHAiATI
TOPIiBJIi JIIOABMYU 3 METOIO BWJIYYeHHsI OpraHiB i TOPTiBJIi JIFO[CHKMMM

255



Axkmyanwvni npoonemu nonimuxu. 2019. Bun. 64

opraHaMy, KepyIOoUViCh CBOIMM 30008 sI3aHHAMM 3a MDKHapPOIHIIM Ta Halli-
OHaJILHVM IIPaBOM, 1 JoMaraTics JOTpYMaHHS BCTAHOBJIEHMX HOPM LUIs-
XOM HPUIHSATTS TaKMX 3aXOfiB, AKi MOXYTh BKITIOYUATVI IIOIIepeKeHH
HeCaHKITIOHOBAaHOTO BVIJTy9eHH:I a0 iMIUIaHTAIlil JTIOACHKIX OPTaHiB, 1X
He3aKOHHOI KyTIiBJIi-IIPOaXy, ITOCepeHNIITBA B TaKUI KyIIiBITi-ITPOAaXKy
Ta IHIIMX He3aKOHHMX OIlepallill 3 JIIOJIChKMMI OpraHaMyi;

2) poscrtigyBaTyi TaKi JisTHHS Ta KpVMMIHaJIBHO IepecyIimyBaTy BUHHVIX
y BUMHEHHI TaKVIX 3JI0YMHIB i 3a0e31eunTyi TIoKapaHH: 3a HIX;

3) mepxasu-wienu OOH mosmuHHI patudikysatn KonseHiito
Opranizarit O6’enganmx Hartin mpoTu TpaHcHaIioHaIbHOT OpTaHi3oBa-
HOI 35104mHHOCTI 1 [TpoTOKOII ITpO NTonIepeyKeH s 1 ITPUIHEeHH: TOPriByi
JTIOIBMM, 0cOOIMBO KiHKaMM i IITbMM, i MOKapaHHS 3a Hef;

4) mepxaBaM-wIeHaM HeoOXimHO: 4.1) yAOCKOHaIMTV HOPMaTMBHO-
IpaBoOBY 0a3y, IUIIXOM il ITeperyIsaLy, JOOIpalllOBaHH A a00 BUIIpaBIeHH:,
3 METOIO TIePeIIKO/PKATH i IPOTUIIATY TOPTiBIIi JIFOBMU [IJIsL BUJTY YeHHS
opraHis i Toprisii MoACPKMMI opraHaMy; 4.2) IPUHATY HaIeXHUX
3aKOHOMABYMX 3aXOfiB, IO O3BOJIAIOTH TapaHTyBaTH, 1100 JOHOPCTBO
opraHiB BimOyBastocs 3 DOTpUMaHHAM KIHIYHMX KPUTEpiiB Ta eTMIHIMIX
HOpPM, I'PYHTYBaJIOCs Ha YCBiIOMJIEHIV i JOOPOBUIBHIN 3romi JOHOpIB i
3iVICHIOBaIOCS SIK O€3KOPVCIIVIBUTL aKT, 0e3 OyIb-sIKVIX TPOIIOBYIX BUIIAT
abo iHImmIX pecypciB, IO Ma€ TPOIIOBY LIHHICTD, IO He BUKIIIOYAE Bifl-
IIKOITyBaHHS PO3YMHMX BUTPAT, IIOHeCeHMX JoHOpaMys; 4.3) 3abe3rmeanTi
PiBHUI 1 HEAVMCKPUMIHALIVIHWI JIOCTYITy JO TpaHCIUIaHTaIlil JIFOJChKIX
OpratiB, a TaKOX ITOCVJIEHHS YCBIZIOMJIEHH i pO3yMiHHS HaceJIeHHsIM Tiel
KOPVICTi, sIKy IIPMHOCUTEL HOOPOBiTbHe Oe30IUIaTHe HalaHHS OpTraHiB Bif
TIOMEPJINX 1 XMBUX TOHOPIB, 1 TX (pi3MIHMX, TICUXOIOTIYHMX 1 coriaTs-
HIX PU3MKIB, 5IKi CTBOPIOIOTH [IJIs1 OKPEeMVIX JIFOHe 1 I JIFOIChKIMX CIIUIb-
HOT TOPTiBJIA JIOACHKMMI OpTaHaMVI Ta TPaHCIUIAHTALIHWI Ty pv3M; 4.4)
3a0esmeun Ty, 00 BYITyYeHH: JIIOACHKMX OPTaHiB y IIOMepPIIVX i JKUBUX
JIOfIeT], a TaKOXK TpaHCIUIAHTAllis TaK/X OpTaHiB BiOyBasIics BUK/IIOYHO
B ITyHKTaX, CIleliaJIbHO YIIOBHOBaKEHVX BiJIIIOBITH/MW HalliOHaJILHVIMM
BiZIOMCTBAMV OXOPOHM 3A0POB’S, i He 3AIVICHIOBAIINMCS 1032 PaMKaMu
BITYM3HAHVX TPaHCIUIAHTAIIITHMX CVCTeM a0o B CUTYyaIlisiX, KOJIM TpaH-
CIUIaHTallisl CTaHe NMOPYIIeHHSM BUIeHa3BaHNX KepiBHUX ITPUHLINIIIB
abo X HalliOHaJIPHMX 3aKOHIB abo IIpaBwwI PO TpaHCIUIaHTario; 4.5)
PpO3BMBaTH i 3MIITHIOBATV PETYJIATUBHUM HarJIA[, 3a MeIVUYHUMU yCTa-
HOBaMM i MemyraHMMM (PaxiBIISIMI, IO 3aMIMAOTHCS TPAHCIUIAHTAITIEI0
JIOZICBKVIX OPTaHiB, Y TOMY YMCIIi 3a JOTIOMOTOIO TIepiofAndHi peBisii; 4.6)
BCTaHOBJIIOBATY BU3HAUYeHi IIPOLeypy i KpUTepii /I caHKIiOHYBaHHS
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KOXKHOT OIlepallii 1o BWIy4eHHIO Ta TpaHCIUIaHTalii oprany; 4.7) cTBo-
pwuTH pericTpu penmtieHTiB; 4.8) 3a0x0TNTY TOOPOBiUIBHE HATAHHS Mepi-
ofydHOI iHdopMarii y MbKHapomHi perictpn, Ae diKCyeThes OisUTbHICTD
B cdpepi MOHOPCTBa Ta TpaHCIUIAHTAallil OpraHiB, HaIpMKIIaf, B I 106ambHy
oOcepBaTopiio 3 TOHOpPCTBa Ta TpaHCIUIAHTAllil, CTBOpeHYy y CIIiBIIpari
3 BcecBiTHBOIO OpraHi3alielo OXOpoHM 300poB 4; 4.9) opraHisyBaTut 4OB-
TOCTPOKOBUI MEeIVUYHMUI Ta IICMXOCOLiaJIbHIIL OOTJISIY SIK 3a JKVIBUMU
JIOHOpaMM, TaK i 3a peljuIIieHTaM;

5) obmintoBaTHICa mepkaBaM-wieHaM OOH gocsimom Ta iHdopMmarti-
€10 OO IToIepeKeHHsI He3aKOHHOTO BIUIYUeHHs JIIOICHKIX OPTaHiB,
TOPTIiBJI VMMV OpraHaMy abo TOPTiBJIi JIFOIBMM 3 METOIO IX BTy YeHH:,
BGopoTHOM 3 TAaKVIMM AiSTHHSIMM 1 ITOKapaHHS 3a HYX, a TAKOX ITIOJIO 3aXVIC-
Ty XepTB (Pe3ormonms 71/322 «Ycmienne v moompenve 3peKTMBHBIX
Mep M MeXIyHapOIHOIO COTpyIHMYeCTBa B cdepe IOHOPCTBA U TpaH-
CIUIQHTAIVML OPTAHOB C IIeJIBI0 IIPEMSTCTBOBATE M IIPOTUBOIEVICTBOBATE
TOPrOBJIe JIIOABMM IJTSI MI3BSITUSI OPTAaHOB VI TOPTOBJIE YeJIOBEUECKVIMII
opranamm», 2017).

Ortxe, pesosmonis 71 /322 MicTuTh cTaBteHHs Ta nosuiiito OOH mopmo
He3aKOHHOTO BVJIyYeHHs JIFOJICEKMX OpraHiB, TOPTiBJIi MMM OpraHamu
abo TOPTIBIIi TIOABMI 3 METOIO X BWIy4eHHs Ta BCTAHOBJIIOE HU3KY 3a-
XOMIiB, sIKi peKoMeHAye mepasaM 3fivicHnTH. HeobxinHO BpaxoByBaTu
PeKOMeHIaLiHY IIPUPOIY Pe30JIIOIIiT, sSIKa He CTBOPIOE 30008 sI3aHb I
nepxas-wieHisB OOH, xoua meMoOHCTpye TeHOeHIIT, O BimOyBalOTHCs
Yy MDKHapOJHOMY CHIBTOBAapWCTBI 100 PeryJIroBaHHs TpaHCIUIaHTalil
opraHis i / abo TKaHWMH, KITITHH.

Hecraua poHOpiB I TpaHCIUIAHTALIil Ta KUIBKICTh IAIli€HTIB, KM
HeoOXigHa Tepecanka oprasis i / abo TKaHMH, KIITUH IIOCTIHO 301UTh-
mryerbest. CaMe 3 ITi€T TPUYVHM 3pocTae TpaHCHAITiOHaIbHA 37I0UMHHICTD
y cdepi Toprisii opramamm i / abo TKaHMHaMM, KITiTUHAMV JIIOIVHIL
Toprisis oabMM 3 METOIO BWIyYeHHs OpraHiB i TOpriBisl opraHamu
JTEOZIVIHV € 37I0UVHAMM, SIKi IITKOJISIT 1 TepeIKOIKAIOTh 3MIiVICHEHHIO ITpaB
JIIOZIVIHY Ta OCHOBHVIX CBOOO]I i TSTHYTH 3a COOOIO CeprI03Hi HACIIIKM T
300pOB’ s moAVHN. TepMiH «TOpriBid JIronbpMm» po3kputui y IlpoTokon
IIpO TIOTIepeKeHHS 1 MPUIIMHEeHHS TOPTiBIi JII0AMIM, 0cOOIMBO XiHKa-
MM 1 ZiTbMM, 1 IIOKapaHH 3a Hel, 1110 gornosHIoe Konsentiro Opranisarrit
O0’empmanmx Harin mpotm TpaHCHaIiOHAIBHOI OpraHi3oBaHOI 3JI0UNMH-
HocTi Bif 15 ymcrorraga 2000 poky Ta 03Ha4ae «3/IiVICHIOBaHI 3 METOIO
eKCIUIyaTallil BepOyBaHHs, IlepeBe3eHHs], lepefady, IIPUXOByBaHHS a0o
oflep>KaHHs JIIOeV IIUIIXOM 3aTrpo3V CIyIoo abo 11 3aCcTocyBaHHS abo iH-
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mmx popM IPUMYCY, BUKpaZeHHs, IlaXparicTBa, 0OMaHy, 3710BXMBAHHS
BJIafI0I0 ab0 ypasyMBiCTIO ITOJIOKEHH:, a00 IUISXOM MiIKYITy, y BUITISAL
IwIaTexXiB abo BUTOM, MTA OfepkaHHS 3TOIV 0CO0VI, sSIKa KOHTPOJTIOE iHIITY
oco0y. ExcrutyaTarrist BKIIO9ae, K MiHIMyM, eKCIIyaTallilo ITPOCTUTYIIIT
iHmmx oci6 abo in popmm cexcyasIbHOI eKCIuTyaTallii, IpUMyCoBy Ipa-
110 abo mociTyTH, pabcTBo ado 3BrYal, MomioHi 3 pabcTBOM, MiAHEBITEHI
cta" abo BwIydeHHs opradis» (IIpoTrokosn mpo momepemkeHHs i mpu-
IIVIHEeHHS TOPTIiBJIi JIFOABMIM, OCOOIMBO XiHKaMM i AiTbMM, 1 TTOKapaHHS
3a Hel, 1o ponosHioe Konsenttiro Opranisanii O0 eqHarmx Harin mpotn
TpaHCHalliOHaIBbHOI OprafizosaHoi 371ounHHOCTI, 2000).

ITvtanns TOPTiBIi JIFOJBMM 3 METOIO BWIyYeHHs OpraHiB i TOprisii
opraHaMmwu JIOAVHY HeopgHopasoso nigHiMaimcs 8 OOH. OOH koHcTaTy-
BaJIa, IO 3JI0YMHHI IPYIIN BUKOPUCTOBYIOTh JIIO/ICBKY TIOTpeOy, 3/ImIHi
71 HeCTaTKM 1 TsDKKe CTaHOBMILIe JIFO[eVl Il TOPIiBili opraHamu JIOAVHN
i TOpTiBJIi JIOOBMM 3 METOIO BYUIyueHHs opraHis (Pesomonms 73/189
«YcweHne v moomipenve 3pPeKTUBHBIX Mep ¥ MeXIyHapOIHOTO CO-
TPyZHWYeCTBa B cdepe TOHOPCTBA ¥ TPaHCIUIAHTAIIVM OPTaHOB B IIeTIIX
HpeAyIpeXIeHns 1 IIpecevueH s TOPTOBIIN JIIOObMM IS M3BATUS Opra-
HOB ¥ TOPTOBJIV YeJI0BeYeCKVMY opraHaMm», 2018).

Heo0Oxifro 3a3HaumTH, 1110 KOMEepIIifiHa KyTIiBJIsS-IIpoIaXX OpraHiB JIo-
IOvHM 3a00poHeHa MarvDke Y Beix geprxasax-wieHax OOH. Toprisrs rmoms-
MM 3 MeTOIO BWIy4YeHHs OpraHiB i TOPTiBjIsl OpraHaMu JIOVHW CUJIEHO
IIO3HAYaIOThCSA Ha 3[0POB 4 JIIOfeT, 0 ITPOJaloTh CBOI OpraHM, a TaKOX
Ha 37I0POB’1 )KepTB TOPTIBIIi JIIOABMM 3 METOIO BYJIyYeHHs OpTaHiB, a Ta-
KOX Ha pelMIIi€HTax OpraHiB, OTPVMaHMX PV TaKMX 0OCTaBMHaX. i 110
o0wyIBa IIi 37T0YVMHY MOXYTB CTAHOBUTY 3aTrPO3y VIS 3IO0POB I HaCeJIeHHs.
Toprisis oabMM 3 METOIO BWIyYeHHs OpraHiB i TOpriBisl opraHamu
JIOVIHI B [IeSIKVX BUTIaJKaX HaBiTh IiIpuBaTi HeAOTOPKAHHICTh i PyHK-
LIOHYBaHHS CHCTeM OXOpOHM 300poB st (Pezomomms 73 /189 «Ycwienne
¥ TIoortpene 3P PeKTUBHBIX Mep I MeXIyHapOIHOTO COTPYIHITIeCTBa
B cpepe MOHOPCTBA VI TPAHCIUIAHTAIIMM OPTAaHOB B LIEJISAX IpemyTIpexKe-
HVISL ¥ TIpeceveHVIsI TOPTOBIIV JTIOABMII IISL M3BATVSL OPTaHOB U TOPTOBIIN
JesIoBe9ecKMY OpraHaMi», 2018).

st GopoTeOM 3 TOpPriB/Ieo JIIOABMIU 3 METOIO BYUIYUEHHSI OpTaHiB
i TopriBiero opraHaMu JIIOAVMHM HeOOXiTHO IOCWIIIOBATH JIOKaJIbHE,
perioHanbHe Ta yHiBepcasbHe MiKHapOIHe CIiBpOOITHUIITBO, y TOMY
4uCIT, i mpaBoBe 3 MeTOI0 ePeKTMBHOTO MOIePeKeHHS i IIPUIMHeHHS
TOPTiBJIi JIIOABMY JIJIs1 BUJTyYeHHsI OpraHiB i TOPTiBiIi opraHamu JIIOJVHIA.
Takoxx c1ij He JOITyCKaTy HafaHHs IIPUTYJIKY ocobaM, siki 6epyThb ydacTb

258



Axkmyanwvni npoonemu nonimuku. 2019. Bun. 64

y TpaHCHalliOHaJIbHIVI OpraHi30BaHiV 3JI0UMHHIV JisJIbHOCTI, Ta MijjaBa-
T TaKMX 0cib cy/JTOBOMY HepeciTifyBaHHIO 3a BUMHEHI HUMM 3JI0UMH.

HaitedexTuBHimmM MexaHi3MoM OOpOTBOM 3 TOpPriBiIelo JTIOIBMU
3 METOIO BWJIyUYeHHs OpraHiB i TOpriBiefo opraHaMy JIXOVIHU € IIPUVHAT-
T< BIAIIOBIIHMX 3aKOHOAABUYMX Ta IIPaBO3aCTOCOBHMX 3axO/iB Ha Hallio-
HaJIbHOMY PiBHI 3 BpaxyBaHHAM MDKHapOOHMX 30008 s3aHb IepykaB Ta
MIXXHapOIHMX CTaHHapTis, nepit 3a Bce, OOH Ta BeecBiTHBOI Opranisartit
oXOpoHM 370poB’st. OCHOBHMMY MIKHapOITHVMH CTaHAapTaMm y cdepi
©opoTEOM 3 TOPTiBIIEIO JIIOIBEMI 3 METOIO BIIIyUeHHs OpraHiB i TOprisiero
opra"amm yonyHM € Konsenrtis Oprasrisarnii O6’emaanmx Harin mporn
TpaHCHaIiOHaJIbHOI OpraHi3oBaHo] 3/104MHHOCTI Ta I TpoTokon mmpo rnore-
PemKeHHs 1 TPUITMHEHHS TOPTiBIi JTIOABMY, OCOOIVIBO XiHKaMVI i TITEMM,
i moxapaHH4 3a Hel, 110 JonosHIOe KonBeHrtito Opranisartii O emHaHMX
Hamuint mpotm TpaHcHaIiOHaJIbHOI OpraHi3oBaHOl 3JI0YMHHOCTI.

Pe3omrorig 73 /189 «Ilocwienns i 3aoxoueHHs epeKTMBHMX 3aXOAiB i
MDKHapPOZHOTO CHiBpobiTHMIITBA B cdepi JOHOPCTBA Ta TpaHCIUIAHTAIIIT
OpraHiB 3 METOO MOIepeKeHH i IIPUITMHEHHs TOPriBJIi JIIOAbMU JIUIA
BWJIYYeHHsI OpraHiB i TOprisii JIFOJICEKMMM OopraHamMu» Bifg 17 rpyaHs
2018 poxy BKasye Ha Cx0Xi 3axomy, 1o Br3HadeHi y Pesomromii 71 /322, axi
Jlep KaBi ITOBMHHI 3IiVICHUTH 3a/JIs1 TIOTlepe/KeHHs i MPUIIHeHHs TOp-
TiBJIi JIFOIIbMW IS BMJTyYeHHsI OpTaHiB i TOPIiBJIi JIIOACHKMY OpraHaMm.
ITpupainsgeTeca yBara IpUMHSATTIO BiAIIOBITHMX HOPMaTUBHO-IIPaBOBUX
aKTiB a00 BHECEHHIO 3MiH 10 3aKOHOaB401 0a3y1, B TOMY YMCIIi, SIKIIIO I1e
OOLIUIBHO, IIUISIXOM Ti TeperyIsITy, Moo paIrfoBaHH abo BUIIPAaBJIEHH:],
3 MeTOIO ITOoIlepe/KeHHs 1 MPUIIMHEeHHs TOPriBJIi JIIOABMU JIJIS BUITY-
4YeHHsI OpraHiB i TOPriBiIl opraHaMM JIIOJVHY, BKJIIOYAO4Yl BBedeHHs
KpVMiHaJIbHOT BiJIIIOBiaJIbHOCTI 3a 10 IPaKTUKY i BBeJIeHHS I10JI0KEHb,
IOKITMKAHMX 3a0e3MMeunTy MPUTATHEHHS BUHHMX A0 BiAIIOBIIaTIbHOCTI.
HeoOxigHicTh BKITIOYEHHSI €TMYHOIO KOMIIOHEHTY TaKOX MiCTUTBCI
y Pesosroniit 73/189 momo iMrureMeHTaIlil €TMYHMX HOPM A0 3aKOHOIaB-
CTBa Jlep’KaB, 1[0 perjlaMeHTYe€ JJIOHOPCTBO OpraHiB.

3abopona mepenadi opraHiB OUTWHM 3a BUHATOPOAY MiCTUTBCA
B crarTi 3 dakyJIbTaTMBHOIO IIPOTOKOITY 110 KonBeHIIii mpo mpasa au-
TVHW IOJI0 TOPriBiIi JiTbMU, AUTAYOT IIPOCTUTYIIT 1 IUTAYOI ITIOPHO-
rpadif Bim 1 cigms 2000 poxy. OTXe, BiAIIOBiTHO M0 IIOJOXEHBb CTaTTi
3 @akynpraTrBHOrO mpoTokosy 2000 poky KoXkKHa Jiep>kaBa-y4acHUIISA
3a0e3meuye, m00 Iepeada opraHiB AWUTHUHY 3a BUHAropomay Oysm mo-
BHOIO MipOIO OXOIUTeHi 11 KpMMiHaIbHVM ab0 KapHWMM IIpaBoOM, He3a-
JIeXKHO Bifl TOTO, UM OyJIm IIi 37T09MHM BUMHEHI Ha HallioHaJIbHOMY abo

259



Axkmyanwvni npoonemu nonimuxu. 2019. Bun. 64

TpaHCHAIi0HaJIbHOMY PiBHI, a00 B iHAMBIAyaIbHOMY UM OpraHi30BaHOMY
nopsnaky. IIpoGiiema He3aKOHHOI TOPTiBII OpraHamMM Ta TKaHMHAMU
JIiTeVt i WacTi BUIIaJIKV BUKpaJieHHs JIiTeVl BUCBIT/IIOBaJIVICS B JOIIOBIiI
CrneniarpHoro gonosigaua OOH 3 nuTaHHS PO TOPTiBIIO IiTbMM, V-
TAYO0I IPOCTUTYLII 1 muTst90i mopHorpadii Xyan Miremns Iletit (YreHb!
CoBerta 110 IpaBaM gesioBeKa 00CYIMIIN IIPOOIIeMy TOPIOBIIVI OpraHaMI
v TKaHsmu fetert, 2007). Opranut i TKaHVHM JIFOAVHM CTalOTh ITPeIMeTOM
TOPTiBJIi 3 Pi3HMX IIPUYMH, HaIIPUKJIaJd, IX MOXXKHa BUKOPUCTOBYBATU
TS TEHeTYIHMX JOCIiKeHb, peririnamnx abo Mariaamx oOpsiis, are
B OCHOBHOMY iX IpOHalOTh 3 METOI0 TpaHCIUIaHTAallil. «3aBIsAKM CTPiM-
KOMY IIporpecy MeAWIIVMHU i TexHiKM edeKTUBHICTh TpaHCIUIaHTaIlil
opraHiB ITOCTiHO 3pocTae. [Ipn poMy, oHaK, IIPOIOBXY€ 30UIbIITyBa-
TUCS PO3PWB MIX IIPOIIO3MLII€I0 OpraHiB i IIonmMToM Ha Hux. Tak, rmonmt
XBOPMX Ha TpaHCIUIaHTaT HACTUIBKY BEJIMKUM, a MOXJIMBOCTI MeIUIIN-
HU B IUIaHI TpaHCIUIaHTallil HaCTUIBKM 3POCiIN, IO HecTadya OpraHiB
HeMWHYy4Ya», — 3a3HadaeTbcs B [Jonosiai Xyana Miress [letita (YrreHbI
Cosera 110 IpaBaM 4desioBeKa 0OCyIVIv IIpobIieMy TOPTOB/IVI OpraHaMu
v TkausMm feteir, 2007). Taxox B Homosiai CrerriaibHOTo IoOMoBigava
OOH 3 nuTaHHS PO TOPTIBIIIO AITBMU, AUTSYOL IPOCTUTYLIT i AUTAYOL
nopHorpadil BKasyeThcs, 1110 B OCTaHHI POKM MDKHapOHI KpUMiHaJIbHI
opraisariiil BigKpmBaoTh 111 cebe IpmOyTKOBICTh IILOTO HOBOTO PUHKY,
a TOPTIBJIIO OpraHaMM BCe 4YacTillle Ha3MBalOTh «TpaHCIUIaHTALiTHMUIL
TypmsMom» (Wiensr Cosera 110 IIpaBaM YesioBeKa OOCYAVIIN IIpobIeMy
TOPTOB/IM OpraHaMm 1 TKaHsaMmu getevt, 2007).

Ciig 3asmaunTy, mo e B 2009 poui OOH i Papa €sponm miporo-
HyBaJIVI PO3poOUTI MDKHAPOIHY KOHBEHIIIO II10/10 3a00pOHM TOPTiBIi
JIFOIICHKVMM OpraHaMM i TKaHMHaMW. Y CIIUIBHOMY AOCIIiIKeHi, ITiiro-
TossieHoMy Panoro €sporn Ta OOH 13 >xopTH:A 2009 poni B OOH BKa-
3yBasiocs, 1o € HeoOximHOIO MiXHapogHa KOHBEHIIis, sika 3a00poHse
TOPTiBJII0O OpraHaMy, TKaHMHaMM i KJIITMHHUM MaTepiajioM JIIOAVHNI
(OOH u Coser Espomsl nipeparaloT pa3paboTaTh MeXIyHapOgHYIO
KOHBEHIIMIO II0 3allpellleHNI0 TOPTOBIIM YejIoBeYecKMIY OpraHaMu U
tkaesaMy, 2009). ABTOpH IOCTTiIKEeHHS BBAXXAIOTh, 110 IIpo0JIeMa TOpriBiIi
opraHaMy HaOyJia II00aJIBHOTO XapakTepy, [e OHMM 3 I IIPOsBIB CTaB
«TPaHCIVIAHTAIIVTHUI Typu3M», KoM OaraTi marlieHTu BUDKIKAIOTh
771 TlepecajikKy OpraHiB B JleprKaBl, Jle ITpaBa JIOHOpa HisK He 3aXMIIeHi.
Y momosini HarosomIyBasocs, IO OCHOBOIO OYIIb-sIKOTO 3aKOHOMABCTBA
IIpo IlepecajiKy OpraHiB Ma€ CTaTy IIOBHa 3a00poHa Ha OoTpMMaHH: di-
HaHCOBOI BUTO/IVI B pe3yJIbTaTi BUKOPMCTaHHS JIFOICHKOTO Tijla abo 11oro
gactve (OOH m Coset Eportel nipemyiararor paspaboTars MeXXIyHaporI-
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HYIO KOHBEHIIVIO 10 3alIpelleH0 TOPTOBJIN YeJI0BeueCKMY OpraHaMu
v TKauamy, 2009).

Orxe, TpaHCIUIaHTAIis OpraHiB i / abo TKaHWH, KIITUH MOXe CIIyTy-
BaTV K KOMITOHEHT Y peaJli3allil IpaBa Ha 3[I0POB s, a MOXXe Oy TV OITHIM
3 HaVICepIIO3HIIINIX TIOPYIIeHb Ipas JIIoAVHN. Bix O1ara mo snounmy, 11e
1Bl Memaiti omHOTO gBMIa. Came 11i 1B KapAMHAIBHO Pi3HI CTOPOHM BU-
MararoTh iMIIepaTMBHOIO MiXHapOIHO-IIPaBOBOTO PeryJIIOBaHHS 3aIsd
3abe3ITeyeHHs ITpaB JIIOAVHY Bifl IpaBa Ha 3[0POB S 110 IIpaBa Ha OXOPOHY
BiJl CBaBUIBHOI TpaHCIUIaHTAllii, TOPTiB/li OpraHaMu.
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Anomauisa

Haceunux O. B. Cmandapmu opeanizayii 06’eonanux Hayin y cgepi
mpancniaumayii opeanib i/ abo mrxanut, kaimun. - Cmamms.

Y emammi npoanaaizobanunl ynibepcasvnuil pibens npaboboeo peeyaioBarms
mpancnaanmayii opeani6i/abo mxanun, kaimun y pamkax Opeanizayii O6’edHanux
Hayini. Tocaioxero noaoxenns «m'axoeo npaba» Opeanisayii O0 ednanux Hayii
Yy cgpepi mparcnaanmayii opeanib i / abo mxanuu, kaimun. Poskpumi nososxen-
Ha Pesoaroyii I'eneparvroi Acambrei OOH 71/322 «Ilocusenna i 3a0xouenHs
ecpexmubBrux 3ax00ib i MixHapooHoeo cniBpobdimuuymba 6 cpepi donopcmba
ma MpaHcnAaHmayii opeanié 3 Memoro nepeuikooxamu i npomudismu mopeiéai
A1006MU 045 BuAYHeHHS 0p2anib i mopeibai Aodcvkumu opeanamu» ma Pesoaoyii
Tenepansroi Acambaei 73/189 «Ilocunenns i 300x0ueHHs edhekmuBHuX 3ax00i6 i
MDKHAPOOH020 chiBpobimuuyméa 6 chepi doHopemba ma mpancniaHmayii opeanié
3 Memoio nonepeoskents i NPUNUHeHHs mopeibai A100vmu 044 Buryuents opeanib
i mopeibai a100cokumu opeanamu». Poseasnymi cynachi BukAuku i MiKHApoOHO-
npaBobomy cnibpobimmnuymbi y cgpepi peeyarobarns mpancnianmayii opeanié
i / abo mxanuu, kaimuu. Y cmammi 36epmaemsca ybaea Ha O0ifAAbHICINb
Cneyiasvnoeo donobioaua OOH 3 numanus npo mopeibaio dimemu, oumsuoi
npocmumyyii i Oumauoi nopHoepagpii 1,000 NUMAHL MPAHCHAAHMAYIT Op2anib
i / abo mxanun, xAimun. Anarisyemscs noaoxenns Paxysvmamubroeo npo-
moxkoy 0o Konbenyii npo npaba dumunu 1,000 mopeiéai dimvmu, oumsauoi npo-
cmumyuyii i oumsauoi noproepacpii 6id 1 ciuns 2000 poxy, Axi 3acmocobyonives
0o mparcnaanmayii opeani6 i /abo mxanun, kaimun. ITpoanaaizobana nponosuyis
OOH i Padu €6ponu uj000 po3podiu MixHapoOHoi koHBenyii 3 3aboporu mopeibai
A100CbKUMU Opeanamu i mxanunamu. [1oBedeno, wjo mpancniaumayis opeanié
i / abo mxanuH, KAIMUH Moxe cayeybamu AK KoMnoHewm y peasizayii npaba
Ha 300po6’s, a moxe OYymu 00HUM 3 HAUCEPUOSHIUUX NOPYULeHb NPad A100UHLL.
Bio 6aaea do 310uumny, ye 06i medaai 00Hoeo aBuua. Came yi 06i KapOUHAALHO
Ppi3Hi cHOpOHU Bumazaioms iMnepamuBHoeo MixHapooHo-npaboBoeo peey106aHH
31044 3a0e3neuenns npab ao0uru 6i0 npaba na 300pob’s do npaba Ha oxopory 6io
cBabiavHoi mpancnianmayii, mopeibai opeanamu. BemanoBaero, wjo Ha yHibep-
casvHomy pibri Bidcymui 30606’ a3youi Hopmu y cgpepi mpancnianmayii opeanib
i/ ab0 mxanuH, KAIMuH.

Katouobi caoba: mpancnaanumayis opeanib i / abo mxanuw, KAimuH,
Opeanizayis O6’conanux Hayin, Komicia OOH i3 3anobieanus 3104uHHOCII
ma KpuMinaisHoeo npabocyoos, npabo Ha 300pob .
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